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Evidence — Deed at Foreclosure Sale. — In Dinkins v. Latham, 79 
So. 493, the supreme court of Alabama held that a deed at a fore- 
closure sale containing recitals showing full compliance with the 
terms of a mortgage is sufficient to establish the validity of fore- 
closure as against the mortgagor and his privies in title in the ab- 
sence of contrary evidence. 

The court said: "We must next inquire whether there was a valid 
foreclosure of this mortgage, and consider, as pertinent to this in- 
quiry, the burden of proof in such cases. Mr. Jones (Mortgages, 
6th Ed., vol. 2, §§ 1830 et seq.) writes that: 

" 'When the validity of a sale under a power is questioned on the 
ground that the advertisement of the sale was not made in pursu- 
ance of the deed, the better opinion is that in an action at law it 
will be presumed, after the execution of a deed under the power 
of sale to the purchaser, that all the terms of the power and all re- 
quirements as to notice have been complied with. Certainly, in an 
action of ejectment by the purchaser against the grantor or other 
person in possession, no evidence aside from the deed to such pur- 
chaser and the recitals in it is necessary to show title and right of 
possession in the plaintiff. It would seem, moreover, that the de- 
fendant would not be permitted to prove that notice of sale was 
not given under the power, because the deed would confer upon the 
purchaser the legal title to the land. * * * On a bill to set aside 
a sale on the ground that the notice of sale was defective, and was 
published in an obscure paper, the burden of proving these defects 
rests with the complainant. Tartt v. Clayton, 109 111. 579. It is 
presumed that the terms and conditions of the deed of trust or mort- 
gage were complied with and notice of sale properly given; though 
this presumption, arising from the deed -under the power and its 
record, may be rebutted in equity by proof to the contrary.' Burke 
v. Adair, 23 W. Va. 139. * * * 

"And in Harton v. Little, 176 Ala. 267, 57 South. 851, where the bill 
was filed to enforce a trust against land, Mr. Justice Somerville 
said of the presumption of foreclosure: 

" 'The recitals of this deed are full, and amply show, prima facie, 
a valid foreclosure of the mortgage by the transferee and owner of 
the debt which it secured. Naugher v. Sparks, 110 Ala. 572, 18 
South. 45. Moreover, regularity and validity are presumed in the 
absence of evidence to the contrary. Ward v. Ward, 108 Ala. 278, 
19 South. 354.' 

"It is now the settled law of this state, whether invoked in a suit 
at law or in equity, that a deed to the purchaser at a foreclosure 
sale, containing recitals showing full compliance with the terms 
prescribed by the mortgage, is prima facie evidence of the facts 
stated therein, and that such recitals are sufficient to establish the 
fact of foreclosure and the validity of the same, as against the 
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mortgagor and his privies in title, in the absence of evidence to show 
that the recitals are untrue. Naugher v. Sparks, supra; Hughes v. 
Rose, 163 Ala. 368, 50 South. 899; Smith v. Steiner, 172 Ala. 79, 55 
South. 606; Clark v. Johnson, 155 Ala. 648, 47 South. 82; Jack- 
son v. Tribble, 156 Ala. 480, 47 South. 810. The term priv- 
ity,' or 'privies,' as here used, means mutual or successive re- 
lationship to the same right of property; for example, the executor 
is in privity with the testator, the. heir with the ancestor, the as- 
signee with the assignor, the donee with the donor, and the lessee 
with the lessor. McDonald & Co. v. Gregory, 41 Iowa, 513, 516; 
Coke Litt. 241a, 242a; Whittingham's Case, 4 Coke's Rep. (pt. 8) p. 42. 
"The case of Speakman v. Vest, 166 Ala. 235, 51 South. 980, is not 
to the contrary. The question there considered was whether the 
personal property involved was seized and sold without complying 
with the terms of sale; and it was held that the evidence introduced 
without objection by the attorney in fact who represented the mort- 
gagee, in foreclosing the mortgage, tended to show that notice of 
sale was given as required by the mortgage, and that as to the fact 
of foreclosure a jury question was presented." 



Good Will — Right of Vendor to Solicit Trade by Advertisement 
or Otherwise.— In Hilton v. Hilton 104 Atl. 375, the Court of Er- 
rors and Appeals of New Jersey held that the vendor of the good 
will of a business who has not covenanted or agreed not to com- 
pete, may seek for trade by any honest method, including public 
advertisement, or private advertisement among those who were not 
customers of the old business, but may not specially solicit the 
trade of those who were customers of the old business, and he may 
serve all who come of their own motion. 

The court said: "'The vendor of a "good will" who has not ex- 
pressly restricted himself against carrying on the business, being 
permitted by law to carry on a rival business wherever he chooses, 
may push his business as any stranger or outsider might, even 
though this does interfere with the business he has sold, and the real 
question, therefore, is narrowed down to this: In thus pushing his 
rival business, what acts, if any, must the vendor be restrained 
from?' 

"It was always conceded that the vendor in conducting the rival 
business might make his business known by the usual general ap- 
peals by public advertisement to the public generally. Johnson v. 
Helleley, 2 DeG. J. & S. 446, 34 L. J. Ch. 179; Hall v. Barrows, 33 
L. J. Ch. 204; Labouchere v. Dawson, 41 L> J. Ch. 427. It was at 
one time contended that the vendor might go farther, and solicit 
personally or by mail, by traveling men, or any other way. It was 
finally settled that such special solicitation would be restrained. 
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